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IntrodUctIon:  chaLLEnGEs of GLobaLIsatIon to 
IntErnatIonaL LEGaL ordEr

any human society, in order to qualify as society, has to 
be endowed with a body of rules applicable universally 
throughout that society, to maintain a certain minimum 

public order for ensuring the rule of law and to guarantee the 
welfare of its constituent members. hence, the famous roman 
dictum, ubi societas ibi jus. international society is no exception in 
this respect.

international society, though it is called a “society”, has 
traditionally been organised in a different way from domestic 
society in that it is governed by a system of partition of competence 
among a number of sovereign nation  states, which coexist side 
by side. it is described as a “community”, but it has essentially 
been a society of sovereign nations. Thus international law as the 
regulatory system of this society has been a body of rules binding 
primarily upon states as members of this community.

at the same time, the international community as society, like any 
other human society, consists ultimately of human individuals living 
in different parts of the world with distinct histories, traditions and 
cultures, and in different geographical conditions.  hence, nations, 
regions, and other groups of individuals retain distinct identities 
which they preserve through this international system.

in this respect we are today going through a major transformation 
of international society and therefore of international law as the 
regulatory system of this society. The traditional international 
system based on the westphalian legal order is undergoing a major 

transformation through the rapid progress of globalisation of the 
world. Many of its characteristic aspects as a system of governance 
for the maintenance of global public order have come to face major 
challenges from a confluence of factors.

globalisation produces conflicting/contradictory trends in the 
present day world: on the one hand, it works as a centripetal force 
for integration of societies at the local level, to the extent that a global 
community in the societal sense would tend towards the creation 
of a common denomination of values throughout this community 
while, on the other hand, it also functions as a centripetal force for 
disintegration of existing societies at the national level, to the extent 
that the national society organised on the principle of national 
sovereignty always tends towards ignoring the local minorities and 
diversities innate in the identity of local communities.

it is in my view for this reason that the issue of “conflict of values” 
in the world community offers such a complex picture of the system 
of international law as the regulatory framework for the world 
order. international law, as a body of rules developed to govern 
the existing framework as the “unifying theme” of the westphalian 
system, is now increasingly being challenged by these two 
seemingly conflicting forces in this changing environment caused 
largely by the process of globalisation. This is the backdrop to the 
phenomenon which is described as the “conflict of values” in the 
present-day world and which some have claimed has had an impact 
upon the “universality of international law”.  This is a universal 
problem, often seen in europe, in africa, in asia, and elsewhere.

in discussing these challenges, i wish to start by pointing out that 
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the emergence of a rapidly deepening reality of globalisation within 
the world community, which has the effect of creating one global 
society throughout the world, represents a process of international 
social integration. as such, it is transforming international society 
qua society in the sense that all human individuals in the world 
come to live in competition in the common global market in the 
economic context, to live in the face of common social challenges 
such as global climate change in the social context, and to live 
in cooperation for dealing with common political threats like 
international terrorism in the political context.  in this sense, 
the process of globalisation as global social integration has to be 
clearly distinguished, in my view, from the traditional process of 
the expansion of inter-state interdependence, a process known as 
“internationalisation” that has been accelerating since the latter half 
of the 19th century. internationalisation, as the term suggests, is the 
process of an increased level of contacts and interactions between 
states, which have essentially remained autonomous entities with 
their own systems of governance based on their own perceptions of 
public order, in the milieu of a growing degree of interdependence of 
states qua states.  by contrast, the new reality of societal integration 
of the world known as “globalisation” is a deepening process of 
world society qua society, allowing human activities to defy their 
national borders and to operate on a global scale, disregarding 
the existing system of governance based on a network of national 
regulatory frameworks.  as such, it is a novel phenomenon.

in my view, it is this new socioeconomic reality of societal 
integration of the world at a global level that is creating a new 
challenge to the existing institutional framework of international 
law. globalisation would require a new regulatory framework 
that would be based on the concept of global public order at the 
international level, which goes beyond the normative structure 
built on the principle of national partition of competence inherent 
in the westphalian legal order.

One illustration of this problem can be seen in the increasingly 
apparent inadequacy of the existing regulatory system in trying to 
regulate the activities in the financial and business world by the so-
called “global  multinationals”, in relation to the regulatory norms 
of “unfair competition” in the market. These multinationals are at 
present conducting their business in a global market in a way not so 

dissimilar to the way they have been conducting their business in 
the national market. Thus their activities are controlled primarily 
on the basis of the national regulatory systems to which they 
belong. These national regulatory systems, in turn, are primarily 
formulated in that national society on the basis of its own “national 
public policy” confined to its national jurisdiction, as distinct 
from a perceived “international public policy” of this globalised 
society, which could go well beyond that of national society and 
sometimes could go even against such national public policy.  The 
policies adopted by the united states to deal with the problems in 
the financial market at the time of the “lehman shock” are a typical 
case in point.

This problem is not limited to the area of economic activities. 
The bleak prospect for the future of the “Kyoto Protocol” and for an 
international regime of global climate control is another indication 
of the same phenomenon in the global society. it is clear that the 
present fiasco surrounding the copenhagen and durban summits 
arises from the reality that states are still trapped in the illusion of 
an easy solution that would safeguard their own particular interests 
as nations in competition with each other as much as possible, 
rather than seeking to establish a regime that would promote the 
public interest of the global community.

in my personal view, the tragic experience of september  11, 
2001 was another devastating illustration of the stark reality that 
globalisation is now permeating even the political field.  here 

The present international 
system, primarily based… 
on the principle of national 
partition of competence, is 
growingly showing its 
inadequacy to cope with… 
new developments
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also the course pursued by the security council was to treat this 
attack as a case for taking traditional measures of self-defence 
under article 51 of the charter, rather than treating this as a major 
challenge to the public order of the international community posing 
a threat to international peace and security of the international 
community. a proper approach would, in my view, have been for 
the security council to have framed the issue in the context of the 
maintenance of public order of the community (i.e. the maintenance 
of international peace and security) and to have taken appropriate 
action in the name of the international community, acting under 
chapter vii of the charter.

it is my submission that the present international system, 
primarily based as it is on the principle of national partition of 
competence, is growingly showing its inadequacy to cope with these 
new developments. to put it bluntly, the international system that 
we have today suffers from a dichotomy that has come to emerge 
as a result of this transformation of the world  i.e.,  the dichotomy 
between, on the one hand, the fast-growing socioeconomic reality 
of globalisation in the world, which urgently requires a system 
of global governance based on a minimum common core value 
of international public order to regulate our activities in a global 
context and, on the other hand, the existing institutional framework 
for regulating these activities, where the competence to regulate 
such activities is still partitioned on the basis of sovereignty of 
states and compartmentalized within the national border of each 
nation state under the westphalian legal order.  The principle of 
complementarity between national and international institutions 
as incorporated in the statute of the international criminal court, 
through which the global public order in relation to international 
criminal justice is to be realised, is a modest attempt to build a 
bridge to cope with this dilemma.

IntErnatIonaL LaW formInG thE corE of thE 
rULE of LaW at thE IntErnatIonaL LEvEL

The international court of Justice is recognised in its statute as 
the “principal judicial organ of the united nations”.  it stands out 
as the established and authoritative judicial authority on the rule 
of law in the international community. The court decides disputes 
between sovereign states, as well as rendering advisory opinions on 

questions of law submitted by the united nations, as well as certain 
authorised agencies of the un. in essence, the international court of 
Justice is the principal judicial organ of the international community 
charged with the task of defining, clarifying and implementing the 
law of this community, thus ensuring on a universal basis the rule 
of law in international relations as the cornerstone of international 
public order.

a word of caution, however, would seem to be in order, before 
addressing the topic of the “rule of law” in international relations. 
although the term “rule of law” has grown fashionable in recent 
years as the basis of international public order, it requires further 
scrutiny before we press on with our inquiry. The concept has 
been so overburdened in recent years that one eminent authority, 
lord  bingham, has suggested that “the phrase ‘the rule of law’ 
has become meaningless thanks to ideological abuse and general 
overuse”.1 according to him the concept is described by some as an 
“exceedingly elusive notion”, giving rise to a “rampant divergence 
of understandings”, and “analogous to the notion of the ‘good’” in 
the sense that “everyone is for it, but have contrasting convictions 
about what it is”.2

This state of confusion, already present in the domestic legal 
sphere, is even further exacerbated when one tries to transpose 
the concept and apply it to the international system of governance. 
indeed, the transposition of this concept, which in its origin as 
advocated by dicey is essentially an anglo-american constitutional 
doctrine, to the present day international system raises a number 
of issues.3

first, as pointed out earlier, the international system lacks a single 
international sovereign or ultimate authority. Therefore, while the 
decisions of the international court of Justice are binding upon 
the states that are parties to the dispute before it, submission to the 
jurisdiction of the court remains in the hands of individual states 
based on the principle of consent.

second, with regard to the rule of law at the international level 
one must question whether the principle, originally conceived to 
control the exercise of power by the central authorities within the 
domestic constitutional framework, can successfully be transposed 
as such onto the international legal system where no central power 
exercises control over the community.
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Third, in light of this situation, the question arises as to whether 
such a transposition of the principle on to the international system 
would not require a re-conceptualisation of the principle itself, in 
order to adapt it to the different legal conditions of international 
society.

for all these reasons, the rule of law, in order to prevail in this 
atomistic structure of the international community, will need a 
re-conceptualisation to adapt itself to the requirements of the 
international legal order of today, while preserving the essential 
elements contained therein. in this respect, it seems essential that 
the international judiciary, represented by the international court 
of Justice as the “world court”, whose function is to represent the 
universal values of the international community, should be available 
to any state member of the international community for clarifying 
and applying the law as an incarnation of these universal values, to 
the extent that a lack of such judicial authority could lead to a lesser 
degree of accountability to the law the form of judicial application 
and enforcement, as compared to the situation at the domestic 
level. i believe from this perspective that an examination of the role 
that the international court of Justice can play in identifying and 
consolidating such universal values is in order.

what has been stated above could lead one to the conclusion 
that the classical definition of the “rule of law” in dicey’s 
conception, which was constructed on the premise that the law of 
the constitution of england was an embodiment of justice of that 
society in the 19th century and that the procedural requirement of 
the rule of law emphasized by dicey in his definition would serve 
the purposes of ensuring its role as the guarantor of freedom of 
individual citizens in 19th century england.

by contrast, when one attempts to transpose this diceyan model 
for the rule of law on to the present state of international society, one 
has to keep clearly in mind the key differences that distinguish the 
international legal community from the domestic legal community. 

The first such difference is the absence in a decentralized system 
of international society consisting of equal sovereign nations of a 
single sovereign authority analogous to the government in domestic 
society. in a society “where the primary challenge is not the 
vertical relationship of subjects to a sovereign, but the horizontal 
relationship of subjects to other subjects,”4 one cannot compare the 

legal relations between the state and its citizens in domestic law to 
the legal relations among the nation states in international law.

The second and more important difference is that this process-
focused approach to the rule of law advanced by dicey cannot 
perform the same legitimate role in the international legal system 
that it was designed to play in the original diceyan conception as the 
guarantor of freedom of the members of society. in this situation, 
given the basic characteristic of the international community, it 
becomes imperative to insist on an end-focused approach, rather 
than a process-focused approach, to the rule of law. Thus, in my 
view, the rule of law, when translated into the international context, 
must be re-conceptualised in such a way that it would serve the 
function of constraining sovereign states from acting in gross 
violation of the fundamental principles of justice, both in relation 
to their fellow sovereign states and in relation to their own national 
members of society as citizens of this global community.

to begin with, let us briefly review the first aspect of the rule 
of law in the contemporary international system, namely the 
constraints upon the exercise of power by sovereigns in interstate 
relations. while i said earlier that what essentially characterises this 
system of governance is the absence of a global sovereign authority 
and the consequent autonomy of states visa-vis one another, it 
should be recalled that the sovereign states as members of this 
community play the double function as the legislator of norms 
in this society, as well as the addressees/recipients of the norms 
thus created.5  in this context a remarkable development is to be 
noted that has taken place in recent years through an extensive 
and well developed corpus of law through the emergence of 
norms regulating the conduct of states with each other, both 
customary and conventional, especially since the second half of the 
20th century, to exert constraint on a wide array of state activities 
in the international arena. The areas covered include notably 
international regulatory regimes on the use of force, disarmament, 
environment, trade, transport and communications, as well as state 
activities in relation to the sea and outer space. in other words, 
what international regime specialists describe as “the process of 
legalisation” of state activities is in full swing.6

Moreover, the effects of globalisation have contributed to the 
birth of an impressive number of legal frameworks, either global or 
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regional, for economic and social activities among states that 
transgress the national borders.7 This makes it “impossible for 
states to be wholly unaffected by the consequences, either political 
or economic, of actions by or confrontations between other states”.8

The result has been a dramatic expansion of the scope and reach of 
international law through the legalisation of these activities among 
states by numerous treaties, agreements, as well as a remarkable 
growth of international institutions charged with the task of 
implementing substantive rules of international law in the cause 
of public interests of the international community.9  Through the 
legalisation of the conduct of states in their international relations, 
these substantive rules of law contribute to the consolidation of 
international public order by balancing the national interests of 
individual states against the public interests of the international 
community, thereby restricting the freedom of sovereign states 
to act arbitrarily based on “asymmetries in [state] power and the 
potential for political abuse that such asymmetries entail”.10  

let us turn now to the second aspect of the rule of law in the 
contemporary international system, i.e., the constraint on state 

power in relation to individual human beings as members of the 
global society. in today’s world, the attention of the international 
community has become increasingly focused on the impact of the 
international norms and standards in relation to the protection 
of individuals.  in this newly evolving situation, the rule of law 
in relation to inter-state relations alone is no longer adequate to 
characterize the international rule of law. The crucial importance 
of the rule of law as applied to individuals has to be appreciated in 
this new context of the international community where the need 
to uphold certain inviolable principles of justice in protecting 
the rights of individuals at the international level has come to be 
recognised.

The dramatic rise in importance of these fields as pillars of the 
international legal system has altered the system in two crucial and 
interrelated respects.  first, it has injected into the international 
legal order substantive rules relating to human rights based on the 
principles of justice and fundamental human values that transcend 
the national boundaries of states. second, this in turn has brought 
the individual to the centre of the international legal system as a 
subject of international law with internationally cognizable rights.  
This development places further legal constraints on the conduct of 
sovereign states in the international community.  it also prescribes 
international norms to guarantee an international standard of justice 
that is substantive in character, stretching the rule of law beyond its 
narrower, more formalistic approach of procedural character.

This new development in the legal landscape of the international 
system has been taking place especially in the area of substantive 
rules relating to international humanitarian law and human rights 
law.  indeed, the contemporary international legal system has 
increasingly been moving in the direction of embracing these 
substantive norms in respect of such core values of humanity that 
prevail universally throughout the world as an integral ingredient of 
the rule of law at the international level.

The expansion of international humanitarian law and the 
prominence of human rights law have precipitated a paradigm 
shift in the international legal system by injecting the essential 
component of justice into the rule of law at the international level. 
This is demonstrated by the incorporation of such universal values 
through international conventions as well as the work of numerous 

The expansion of 
international humanitarian 
law and the prominence of 
human rights law have 
precipitated a paradigm 
shift in the international 
legal system by injecting 
the essential component of 
justice into the rule of law 
at the international level.
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regional and international institutions and tribunals charged with 
the task of enforcing and monitoring breaches of the law in this 
respect. among the manifestations of these changes is the dramatic 
expansion of international criminal law and the international 
judicial mechanisms associated with its enforcement. The work 
of ad  hoc tribunals such as the international criminal tribunals 
for the former yugoslavia and rwanda, coupled with the advent 
of the international criminal court, has greatly raised the profile 
of individuals within international law by extending to individuals 
judicial accountability at the international level for criminal 
breaches of humanitarian law and human rights law.

reflecting this new development, the  international court of 
Justice in its Judgment concerning Armed Activities on the Territory 
of the Congo (Democratic Republic of the Congo v. Uganda) of 2005, 
embraced this approach in relation to the situation in the congo. 
it held that the rule of law in this substantive sense, as reflected 
in the norms of international law in the area of humanitarian law 
and human rights law, such as the hague and geneva conventions 
relating to the laws of war, the international covenant of Political 
and civil rights, and the convention on torture, are relevant to 
the issues of international responsibility of states in relation to 
the internal situation in the congo which affected the civilian 
population of the country. The court took the same approach in 
the case concerning the Application of the International Convention 
on the Elimination of All forms of Racial Discrimination (Georgia  v. 
Russia) (Provisional Measures) of 2008.

thE roLE of thE IntErnatIonaL coUrt of 
JUstIcE as GUarantor of thE rULE of LaW at 
thE IntErnatIonaL LEvEL

now i wish to illustrate these points on the two aspects of the “rule 
of law” at the international level through the recent jurisprudence 
of the court in which it identified such core values embodied in 
contemporary norms of international law and applied them, first on 
the state-to-state level, and second, on the human individual level.

1) Core values that are Universally Applicable in State-State 
Relations

a) Norms Relating to the Use of Force

traditionally in the international legal order, the use of force 
was long regarded as a legal method of settling disputes between 
states. Thus, clausewitz, the well known military strategist of 
the napoleonic period famously observed that “war [i.e., the 
use of force] is not merely a political act, but also a real political 
instrument, a continuation of political commerce [i.e., diplomacy], 
a carrying out of the same by other means.”11 like negotiations 
and other methods of settlement of disputes, the use of force in 
the form of war was, in those days, never regarded as illegal. even 
under the covenant of the league of nations, only the resort to war 
under certain contingencies was prohibited and was subjected to 
sanctions of the league.

by contrast, the charter of the united  nations prescribed 
categorically that “[a]ll Members shall refrain in their international 
relations from the threat or use of force against the territorial 
integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the united  nations” 
(art. 2, para. 4). This prescription is now regarded as a peremptory 
norm of general international law (jus  cogens), accepted by the 
international community as a whole as a norm, from which no 
derogation is permissible.12

The court confirmed this principle in the case concerning Armed 
Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda). it stated that “[t]he prohibition against the use 
of force is a cornerstone of the united nations charter.”13  earlier, 
in the case concerning Military and Paramilitary Activities in and 
against Nicaragua (Nicaragua v. United States of America), the court 
held that the principle of non-intervention “is part and parce1 of 
customary international law.”14 in that case, the court examined the 
content of international law’s guarantee of sovereignty to each state 
and concluded that: 

[A]cts constituting a breach of the customary principle of non-
intervention will also, if they directly or indirectly involve the use 
of force, constitute a breach of the principle of non-use of force in 
international relations.15 
furthermore, the court in its advisory Opinion to the general 

assembly concerning the Legality of the Threat or Use of Nuclear 
Weapons made it clear that a threat to use force may also violate 
article 2(4) if the actual use that is threatened would itself violate 
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the charter.  The court explained that:
Whether a signalled intention to use force if certain events occur is 
or is not a “threat” within Article  2, paragraph  4, of the Charter 
depends upon various factors.  If the envisaged use of force is itself 
unlawful, the stated readiness to use it would be a threat prohibited 
under Article 2, paragraph 4.  Thus it would be illegal for a State to 
threaten force to secure territory from another State, or to cause it to 
follow or not follow certain political or economic paths.  The notions 
of “threat” and “use” of force under Article  2, paragraph  4, of the 
Charter stand together in the sense that if the use of force itself in a 
given case is illegal — for whatever reason — the threat to use such 
force will likewise be illegal.16

Thus, the prohibition of the threat and use of force has been 
declared to be fundamental to the international system as its core 
value, which states are constrained to observe in the conduct of their 
foreign relations.  and, while the right to self defence that existed in 
customary international law long before the establishment of the 
united  nations has been preserved in article  51 of the charter, 
this same provision requires that measures taken in self-defence 
be immediately reported to the security council17, with a view to 
subjecting them to scrutiny from the point of international public 
order.

b) Norms relating to the prohibition of genocide
The threat or use of force is not the only such core universal 

value in state-to-state relations that the international court of 
Justice has recognised as a peremptory norm of international law 
(one in relation to which a duty of observance is owed to all states). 
explaining the principle of obligations erga omnes in the case 
concerning Barcelona Traction, Light and Power Company, Limited 
(Belgium v. Spain), the court wrote that: 

[A]n essential distinction should be drawn between the obligations 
of a State towards the international community as a whole, and those 
arising vis-à-vis another State in the field of diplomatic protection. By 
their very nature the former are the concern of all States. In view of 
the importance of the rights involved, all States can be held to have 
a legal interest in their protection; they are obligations erga omnes.18

The court gave as examples of obligations erga omnes 
contemporary international law’s prohibition of acts of 

aggression and genocide, rules concerning “the basic rights of 
the human person”, and the “protection from slavery and racial 
discrimination.”19

with regard to genocide, a most serious crime against the world 
community, the court declared in its advisory Opinion concerning 
Reservations to the Convention on the Prevention and Punishment of the 
Crime of Genocide, that “the principles underlying the [genocide] 
convention are principles which are recognised by civilised nations 
as binding on states, even without any conventional obligation,” and 
it also recognised the “universal character both of the condemnation 
of genocide and the co-operation required ‘in order to liberate 
mankind from such an odious scourge.’”20 More specifically in the 
case concerning the Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. 
Yugoslavia), the court reaffirmed the peremptory character of 
the prohibition of genocide, when it held that “the rights and 
obligations enshrined by the convention are rights and obligations 
erga omnes” and that “the obligation each state thus has to prevent 
and to punish the crime of genocide is not territorially limited by 
the convention.”21

c) Norms relating to the right to self-determination
to the above list of peremptory norms of international law 

identified in Barcelona Traction may be added the right of self-
determination. in the case concerning East  Timor (Portugal  v. 
Australia), the court concluded that the assertion that “the rights 
of peoples to self-determination, as it evolved from the charter 
and from united nations practice, has an erga omnes character, is 
irreproachable.”22 The court further declared in the East Timor case 
that the right to self-determination “is one of the essential principles 
of contemporary international law.”23 it reaffirmed this holding in 
a subsequent advisory  Opinion on the Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, noting 
that “the right of peoples to self-determination is today a right erga 
omnes.”24

it is thus clear that states, while sovereign and free from outside 
intervention, must also conduct their affairs in a manner which 
complies with these basic norms as reflecting core values of 
international society of today.  These values, like the rules relating to 
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the treatment and protection of human persons that i discuss below, 
are values recognised and accepted as universal by the contemporary 
international community as constituting essential elements of 
international public order, irrespective of the differences in culture, 
history, and social and cultural backgrounds. 

2) Core Values Universally Applicable to State-Individual 
Relations

a) International Human Rights Law and the Individual 
with regard to the state-to-individual context of the application 

of the “rule of law” at the international level, the primacy of human 
dignity as the core value of international public order that forms the 
basis of concrete rules relating to human rights, is deeply embedded 
in the basic value systems accepted across the board by different 
civilisations which all recognise that human beings are the ultimate 
constituent elements of society, whether national or international. 
Thus the core value of human dignity can be said to constitute a 
universal truth that no one can dispute, regardless of their regional 
or cultural background.

The international court of Justice, in the case between guinea 
and the democratic republic of the congo, which involved alleged 
violations of the rights of Mr.  diallo, confirmed this point in its 
Judgement of 2008.  Mr.  diallo, a guinean citizen who settled in 
the democratic republic of the congo in 1964 to do business in 
that country and successfully founded two companies in the congo, 
was later involved in the process of legal proceedings to recover 
debts owed to these companies and arrested, imprisoned and finally 
expelled from the country on 31 January 1996.

in its Judgement, the court observed that:
[T]he expulsion of an alien lawfully in the territory of a State which 
is a party to [the International Covenant on Civil and Political 
Rights and the African Charter on Human and Peoples’ Rights] can 
only be compatible with the international obligations of that State 
if it is decided in accordance with “the law”.  .  .  Compliance with 
international law is to some extent dependent here on compliance 
with internal law. However, it is clear that while “accordance with 
law” as thus defined is a necessary condition for compliance with the 
abovementioned provisions, it is not the sufficient condition. First, 
the applicable domestic law must itself be compatible with the other 

requirements of the Covenant and the African Charter; second, an 
expulsion must not be arbitrary in nature, since protection against 
arbitrary treatment lies at the heart of the rights guaranteed by the 
international norms protecting human rights, in particular those set 
out in the two treaties applicable in this case.25

while accepting the flexibility of means to the local requirements 
in the domestic legal procedures as suited to the diversity of the 
socio-cultural environment was legitimate, the court explained 
that the rule of law in this situation required ensuring the end — 
i.e.  the protection of human dignity through the international 
prohibition of arbitrary punishment — and that this flexibility of 
means should not be arbitrary.

in finding that Mr. diallo’s arrest and detention violated article 9 
of the covenant and article 6 of the african charter, concerning 
liberty and security of the person, and that the deprivations of 
liberty suffered by Mr. diallo were arbitrary26, the court also made 
express reference to the jurisprudence of a number of specialised 
human rights tribunals and tribunals from different parts of the 
world that represent different legal systems and cultural diversities, 
such as the human rights committee of the united nations, the 
african commission on human and Peoples’ rights, the european 
court of human rights and the inter-american court of human 
rights, in order to illustrate that what is contained in the covenant 
and the african  charter represents universal values that are 
accepted by different legal systems.  The court declared:

Although the Court is in no way obliged, in the exercise of its judicial 
functions, to model its own interpretation of the Covenant on that of 
the Committee, it believes that it should ascribe great weight to the 
interpretation adopted by this independent body that was established 
specifically to supervise the application of that treaty. The point 
here is to achieve the necessary clarity and the essential consistency 
of international law, as well as legal security, to which both the 
individuals with guaranteed rights and the States obliged to comply 
with treaty obligations are entitled.27

in another case, that concerning Avena and other Mexican 
Nationals (Mexico v. United States of America), the court dealt with 
a situation in which the authorities of the united states, in arresting 
on its territory the Mexican nationals concerned, allegedly violated 
the fundamental rights of individuals under article 36 (1) (b) of the 



O c c a s i O n a l  P a P e r s  |  s e r i e s  f O u r  |  M a r c h  2 0 1 2 11

evOlving wOr ld: the universality Of internatiOnal law in a glObalising wOr ld

vienna convention on consular relations to inform the detainee’s 
consulate of his arrest and to inform the detainee himself of his 
right under the convention to seek the assistance of his consulate. 
it is noteworthy that the court declared this right of the victim to 
be a “direct right” of the individual concerned, and not just the right 
and obligation of the states parties to the convention.28

while the court accepted that domestic legal procedures 
governed the issue of the administration of criminal justice under 
the national law of the territorial sovereign, it should not block 
the effective implementation of the international legal obligations 
that incorporated the fundamental human rights of the individuals 
involved.

given the diversity that could exist in the concrete 
implementation of such basic values by different legal systems due 
to different social and historical backgrounds of different societies, 
the court accepted that the international court of Justice is not a 
court of appeal from decisions of national courts. it nevertheless 
insisted that it is ultimately international law which embodies the 
universality of the core values of human dignity that forms the basis 
of international public order.  while allowing each state to choose 
its own means of implementing these core values in the context of 
its own domestic legal system shaped through social and historical 
factors, the court thus took the position that international 
obligations binding on states must be complied with.

b) Linkage between International Human Rights Law and 
International Humanitarian Law

These developments testify to the consolidation of core values 
relating to the use/abuse of state powers against the protection of 
human dignity within the scope of international law. starting with 
the universal declaration of human rights of 1948, and through 
an array of multilateral conventions, such as the convention for 
the Prevention and Punishment of the crime of genocide (1948) 
and the convention relating to the status of refugees (1951) and 
culminating in the adoption of the two international  covenants, 
one on civil and Political rights, and the other on economic, 
social and cultural rights (1966), these international legislations 
embody the universal nature of the core value of the protection 
of individual human beings at the international level — whatever 

national jurisdiction they belong to — against the arbitrary power 
of the state.  in this way any form of denial of human dignity has 
come to be incorporated into the positive body of contemporary 
international law.29  This protection extends to the area of 
international humanitarian law  — traditionally known as the law 
of armed conflicts.  One specific element that characterizes such 
conventions for the protection of human rights of certain categories 
of the vulnerable segments of society, one on the elimination of 
all forms of discrimination against women (1979);  one on the 
elimination of all forms of racial discrimination (1965);  and 
one on the rights of the child (1989), as well as conventions for 
the protection of individuals against certain categories of cruel 
or inhuman exercise of power, such as the convention against 
torture (1984)30, is that they contain prescriptions which relate 
to the constraint on the sovereign power of the state in relation to 
the treatment of human individuals, irrespective of whether such 
treatment takes place within the national jurisdiction or whether 
they relate to the time of war as well as to the time of peace, with 
certain exceptions.

The international court of Justice has had occasion to affirm the 
centrality of international human rights law to the law of armed 
conflict in its jurisprudence.  in the advisory  Opinion of 1996 
concerning the Legality of the Threat or Use of Nuclear Weapons, the 
court stated that:

[T]he protection of the International Covenant on Civil and Political 
Rights does not cease in time of war, except by operation of Article 4 
of the Covenant whereby certain provisions may be derogated from 
in a time of national emergency.  Respect for the right to life is not, 
however, such a provision.  In principle, the right not arbitrarily to be 
deprived of one’s life applies also in hostilities.31

again in its advisory Opinion of 2004 concerning the 
Legal  Consequences of a Wall in the Occupied Palestinian Territory, 
the international court of Justice confirmed this view of the court 
of 1996. The court affirmed the entitlement of those living in the 
Occupied territories to the basic human rights as guaranteed within 
the scope of belligerent occupation regime in the international law 
of armed conflict under these international agreements that israel 
had ratified.

again, in the case concerning Military and Paramilitary Activities 
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in and against Nicaragua (Nicaragua  v. United States of America), 
the court, emphasizing the fundamental value of the respect for 
international humanitarian law by states, stated that it would judge 
the actions of the respondent state “according to the fundamental 
general principles of humanitarian law” which “constitute a 
minimum yardstick” against which to measure the conduct of 
international conflicts.32  These principles, it concluded, constitute 
“elementary considerations of humanity” which all states must 
observe and respect.

concLUsIon:  hoW to EnsUrE UnIvErsaLIty of 
thE LaW as thE basIs for thE rULE of LaW In 
IntErnatIonaL socIEty

faced with these new challenges to the traditional international 
system brought about by the forces of globalisation, how are we 
going to build and consolidate international public order based on 
common universal values in this system, while taking into account 
the need for securing the diversity inherent in different groups 
of human individuals based on historic, cultural, religious, and 
ethnic identity?  My own view is that the realisation of primacy of 
international law embodying the universality of core values running 
through the diversities should constitute the basic cornerstone of 
such international public order.

One obvious response to these challenges, at any rate from 
a theoretical point of view, would be the creation of a world 
government of the international community with a central 
legislative power which could identify and reflect “public consensus” 
on common values of this community, embodying global public 
policy into its normative public order in the interest of the whole 
of the global society.  since this is impossible in the foreseeable 
future, we must devise a new structure of global governance, rather 
than a new structure of global government.  in the present realities 
of the world, this has to be pursued within the existing framework 
moulded by the westphalian legal order, where sovereign states 
are, in principle, primarily responsible for creating norms that 
constitute the international public order.  This process of creating 
a new structure of global governance, reflecting the emerging 
new reality of globalisation to bring about “public consensus” 
in the global society can only be achieved through the process of 

identifying universally recognised common elements in a situation 
of ostensibly conflicting manifestations of different values.

when one looks at the history of development of international 
law, it is undeniable that the classical pattern of norm-creating and 
norm-applying processes in international law, both in practice and 
doctrine, have traditionally tended to be concentrated around the 
european and the north american parts of the world. in the long 
historical evolution of international law, where the law had come 
to develop primarily as the “law of civilised nations”  — from 
jus  naturale in the early period largely influenced by christian 
theology to the positivist approach during the period of western 
expansionism backed by military strength — it is difficult to deny 

This process of creating a 
new structure of global 
governance, reflecting the 
emerging new reality of 
globalisation to bring about 
“public consensus” in the 
global society can only be 
achieved through the 
process of identifying 
universally recognised 
common elements in a 
situation of ostensibly 
conflicting manifestations 
of different values.
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that the body of rules which resulted was based on state practice 
largely developed under the influence of “power”, whether spiritual 
or secular, that was operating in the international community of the 
period, and was applied by the powers that reflected this element of 
“power” in international relations.

such historical account of the development of international law, 
however, should not automatically be interpreted as implying the 
conclusion that the rules of international law as they exist today 
are therefore the product of western civilization and represent a 
parochial value system which is alien to the requirements of today’s 
globalizing world. i believe that such core values of international 
public order as the primacy of the rule of law in inter-state relations 
and the supremacy of human dignity in society, whether national or 
international, are all embedded in the basic value systems accepted 
across the board by all civilisations which recognise that human 
beings are the basic and ultimate constituent elements of society. 
all these core values that emanate from this essential indisputable 
truth no one can dispute, regardless of their civilisational or cultural 
background. The work of the international court of Justice and its 
established jurisprudence that i have tried to quote is an eloquent 
testimony to this point.

as mentioned earlier, with the impact of globalisation the world 
is transforming itself into a truly global community.  together with 
it, a new process of developing international law as the unifying 
theme of the public order of this global community has come to 
take place. in order to make this process truly viable, and to ensure 
that international law can truly function as the unifying theme 
of the new global community in the face of the conflicting forces 
of globalisation, one operating for social integration of society 
into a global community, while the other operating for societal 
disintegration of society into distinct social groups representing 
their unique values and particularities. in this situation, it is 
essential that we keep in mind two crucial aspects required for this 
contradictory process of globalisation to lead to an evolution of 
the law as the law of this global society:  the process of interaction 
between different nations with their traditional values and the 
process of participation in the consolidation of common universal 
elements of core values common to all these different nations.

The first aspect of this process of evolution of the law is the 

interactive element of international law, which aims at enhancing 
interactions between different regions so as to identify the core 
basic values which are so essential to the international community 
as a global society of human beings. it is in this respect that the 
role of the international court of Justice, which is “composed 
of a body of 15 independent judges, elected regardless of their 
nationality from among persons of high moral character, who 
possess the qualifications required in their respective countries for 
appointment to the highest judicial offices, or are jurisconsults of 
recognised competence in international law” (statute of the court, 
art.  2), and in which as a whole the representation of the main 
forms of civilisation and of the principal legal systems of the world 
should be assured (statute of the court, art. 9) is so central to this 
framework as the unifying authority for identifying these universal 
core values as “global commons” of this global community.

This process of interaction will enrich our understanding, 
inter  alia, of the relevance of international law and its core values 
throughout society, whether international, regional or national, and 
enable our domestic legal order to integrate itself more fully into the 
international legal order.

The second important aspect of this evolution of the law is what 
i would call the participatory aspect of the norm-creating, norm-
applying, and norm-enforcing process of international law at the 
global level. i am struck by the fact that this principal judicial organ 
of the international community, the international court of Justice, 
which came into existence in 1920, essentially as a western judicial 
institution created during the league days, has now come to be 
expansively used by states from all corners of the world, such  as 
latin  america, africa, and asia.  it is to be emphasized that the 
quality of the jurisprudence of the court is very much enriched by 
the different perspectives and approaches that come from different 
parts of the world through these cases.

Moreover, the court which consists of 15 judges from all over 
the world, comprises a number of eminent jurists from countries 
belonging to different civilisations of the world, including islamic 
civilisations (currently four Judges come from such countries). 
it has in its 65  year history been led, as its President, by several 
eminent jurists with such civilisational background.

however, it is not just the issue of participation in the process of 
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international judicial settlement of disputes. Of greater importance 
is a much more proactive participation by states from different parts 
of the world in the norm-making process and in the norm-applying 
process, as well as in norm-enforcing processes in the international 
community. The creation of the united  nations as the universal 
organisation with law-making and law-applying functions in the 
international community, and its work in this regard, has been a 
truly remarkable development. since the 1960s, when a great many 
former colonies of western nations in asia and africa gained their 
independence, they have come a long way to enjoy an opportunity 
to join the participatory process in the creation and application 
of international law through the activities of the united  nations. 
This is evident if one looks only at the record of participation of 
asian and african countries in such areas as the formulation of 
the “declaration on friendly relations”, as well as the role that 
many of these countries played in the drafting and adoption of 
the “convention on the law of treaties” and the “united nations 
convention on the law of the sea”, not to mention the many 
human rights conventions adopted through the work of the Third 
committee of the general assembly of the united nations since 
the 1970s.  These are eminent examples that demonstrate how 
universal the lawmaking exercise has become in the sixty odd year 
life of the united nations.

it is hoped that much more enhanced interactions, not only 
among government officials who participate in the norm-applying 
process through governmental actions, but also among national 
judiciaries, legislators, scholars, and practitioners in different 

regions of the world, will further contribute to this process. in this 
respect, the globalisation of the international legal community, 
which would involve the participation of civil society actors in 
norm-applying processes, is going to be extremely important.

in order to structure a universal system of values that prevail 
in the global community, we need a system of the rule of law in 
our international community.  law does not replace politics or 
economics, but without the framework of the rule of law we cannot 
construct society that will last. legal scholars and experienced 
practitioners can train students and lawyers-in-the-making to apply 
the law with this global perspective.  but we need more. The more 
volatile the world becomes due to the impacts of globalisation, the 
more we need a system of international law that can be universally 
accepted and applied in the global community from a global 
perspective, with attention to the specific needs of different groups 
of human existence with their distinct identities. for that, a greater 
capacity for creative thinking is needed, as well as a greater effort 
required to put that creative thinking into practice.

Law does not replace 
politics or economics, but 
without the framework of 
the rule of law we cannot 
construct society that will 
last.
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